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Departments, unless otherwise pro-
vided within this part or other DoD Di-
rective, Instruction, Manual, or Regu-
lation. These authorities may be dele-
gated further.

[62 FR 66525, Dec. 19, 1997]

§ 175.7 Procedures.
(a) Identification of interest in real

property. (1) To speed the economy re-
covery of communities affected by clo-
sures and realignments, it is DoD pol-
icy to identify DoD and federal inter-
ests in real property at closing and re-
aligning military bases as quickly as
possible. The Military Department hav-
ing responsibility for the closing or re-
aligning base shall identify such inter-
ests. The Military Department will
keep the Local Redevelopment Author-
ity (LRA) informed of these interests.
This section establishes a uniform
process, with specified timelines, for
identifying real property which is ex-
cess to the Military Department for
use by other Departments of Defense
(DoD) Components and other federal
agencies, and for the disposal of sur-
plus property for various purposes.

(2) Upon the President’s submission
of the recommendations for base clo-
sures and realignments to the Congress
in accordance with the Defense Base
Closure and Realignment Act of 1990
(Pub. L. 101–510), the Military Depart-
ment shall send out a notice of poten-
tial availability to the other DoD Com-
ponents, and other federal agencies.
The notice of potential availability is a
public document and should be made
available in a timely basis, upon re-
quest. Federal agencies are encouraged
to review this list, and to evaluate
whether they may have a requirement
for the listed properties. The notice of
potential availability should describe
the property and buildings that may be
available for transfer. Installations
which wholly or in part are comprised
of withdrawn and reserved public do-
main lands should implement para-
graph (a)(12) of this section at the same
time.

(3) Military Departments should con-
sider LRA input in making determina-
tions on the retention of property (size
of cantonment area), if provided. Gen-
erally, determinations on the retention
of property (or size of the cantonment

area) should be completed prior to the
date of approval of the closure or re-
alignment.

(4) Within one week of the date of ap-
proval of the closure or realignment,
the Military Department shall issue a
formal notice of availability to other
DoD Components and federal agencies
covering closing and realigning instal-
lation buildings and property available
for transfer to other DoD Components
and federal agencies. Withdrawn public
domain lands, which the Secretary of
the Interior has determined are suit-
able for return to his jurisdiction, will
not be included in the notice of avail-
ability.

(5) Within 30 days of date of the no-
tice of availability, any DoD Compo-
nent or federal agency is required to
provide a written, firm expression of
interest for buildings and property. An
expression of interest must explain the
intended use and the corresponding re-
quirement for the buildings and prop-
erty.

(6) Within 60 days of the date of the
notice of availability, the DoD Compo-
nent or federal agency expressing in-
terest in buildings or property must
submit an application for transfer of
such property to the Military Depart-
ment or federal agency.

(i) Within 90 days of the notice of
availability, the FAA should survey
the air traffic control and air naviga-
tion equipment at the installation to
determine what is needed to support
the air traffic control, surveillance,
and communications functions sup-
ported by the Military Department,
and to identify the facilities needed to
support the National Airspace System.
FAA requests for property to manage
the National Airspace System will not
be governed by paragraph (a)(9) of this
section. Instead, such requests will be
governed by the requirements of 41
CFR 101–47.308–2, to determine the
transfer of property necessary for con-
trol of the airspace being relinquished
by the Military Department.

(7) The Military Department will
keep the LRA informed of the progress
in identifying interests. At the same
time, the LRA is encouraged to contact
federal agencies which sponsor public
benefit transfers for information and
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technical assistance. The Military De-
partment will provide points of contact
at the federal agencies to the LRA.

(8) Federal agencies and DoD Compo-
nents are encouraged to discuss their
plans and needs with the LRA, if an
LRA exists. DoD Components and fed-
eral agencies are encouraged to notify
the Military Department of the results
of this non-binding consultation. The
Military Departments, the Base Tran-
sition Coordinator, and the Office of
Economic Adjustment Project Manager
are available to help facilitate commu-
nication between the federal agencies,
DoD Components, and the LRA.

(9) A request for property from a DoD
Component or federal agency must con-
tain the following information:

(i) A completed GSA Form 1334, Re-
quest for Transfer (for requests from
other DoD Components a DD Form 1354
is required). This must be signed by the
head of the Component of the Depart-
ment or Agency requesting the prop-
erty. If the authority to acquire prop-
erty has been delegation, a copy of the
delegation must accompany the form;

(ii) A statement from the head of the
requesting Component or agency that
the request does not establish a new
program (i.e., one that has never been
reflected in a previous budget submis-
sion or Congressional action);

(iii) A statement that the requesting
Component or agency has reviewed its
real property holdings and cannot sat-
isfy this requirement with existing
property. This review must include all
property under the requester’s ac-
countability, including permits to
other federal agencies and outleases to
other organizations;

(iv) A statement that the requested
property would provide greater long-
term economic benefits than acquisi-
tion of a new facility or other property
for the program;

(v) A statement that the program for
which the property is requested has
long-term viability;

(vi) A statement that considerations
of design, layout, geographic location,
age, state of repair, and expected main-
tenance costs of the requested property
clearly demonstrate that the transfer
will prove more economical over a sus-
tained period of time than acquiring a
new facility;

(vii) A statement that the size of the
property requested is consistent with
the actual requirement;

(viii) A statement that fair market
value reimbursement to the Military
Department will be made within two
years of the initial request for the
property, unless this obligation is
waived by the Office of Management
and Budget and the Secretary of the
Military Department or a public law
specifically provides for a non-reim-
bursable transfer. However, requests
from the Military Departments or DoD
Components do not need an Office of
Management and Budget waiver; and

(ix) A statement that the requesting
DoD Component or federal agency
agrees to accept the care and custody
costs for the property on the date the
property is available for transfer, as
determined by the Military Depart-
ment.

(10) The Military Department will
make it decision on a request from a
federal agency, Military Department,
or DoD Component based upon the fol-
lowing factors, from the Federal Prop-
erty Management Regulations (41 CFR
101–47.201–2):

(i) The paramount consideration
shall be the validity and appropriate-
ness of the requirement upon which the
proposal is based;

(ii) The proposed federal use is con-
sistent with the highest and best use of
the property;

(iii) The requested transfer will not
have an adverse impact on the transfer
of any remaining portion of the base;

(iv) The proposed transfer will not es-
tablish a new program or substantially
increase the level of an agency’s exist-
ing programs;

(v) The application offers fair market
value for the property, unless waived;

(vi) The proposed transfer addresses
applicable environmental responsibil-
ities to the satisfaction of the Military
Department; and

(vii) The proposed transfer is in the
best interest of the Government.

(11) When there are more than one
acceptable applications for the same
building or property, the Military De-
partment responsible for the installa-
tion should first consider the needs of
the military to carry out its mission.
The Military Department should then
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consider the proposal’s economic devel-
opment and job creation potential and
the LRA’s comments, as well as the
other factors in the determination of
highest and best use.

(12) Closing or realigning installa-
tions may contain ‘‘public domain
lands’’ which have been withdrawn by
the Secretary of the Interior from op-
eration of the public land laws and re-
served for the Defense Department’s
use. Lands deemed suitable for return
to the public domain are not real prop-
erty governed by the Federal Property
and Administrative Services Act of
1949, as amended (40 U.S.C. 472), and are
not governed by the property manage-
ment and disposal provisions of the
Base Closure and Realignment Act of
1988 (Pub. L. 100–526) and Defense Base
Closure and Realignment Act of 1990
(Pub. L. 101–510). Public domain lands
are under the jurisdiction of the Sec-
retary of the Interior and administered
by the Bureau of Land Management
(BLM) unless the Secretary of the Inte-
rior has withdrawn the lands and re-
served them for another federal agen-
cy’s use.

(i) The Military Department respon-
sible for a closing or realigning instal-
lation will provide the BLM with the
notice of potential availability, as well
as information about which, if any,
public domain lands will be affected by
the installation’s closing.

(ii) The BLM will review the notice
of potential availability to determine
if any installations contain withdrawn
public domain lands. Before the date of
approval of the closure or realignment,
the BLM will review its land records to
identify any withdrawn public domain
lands at the closing installations. Any
records discrepancies between the BLM
and Military Departments should be re-
solved within this time period. The
BLM will notify the Military Depart-
ments as to the final agreed upon with-
drawn and reserved public domain
lands at installations.

(iii) Upon agreement as to what with-
drawn and reserved public domain
lands are affected at closing installa-
tions, the BLM will initiate a screening
of DOI agencies to determine if these
lands are suitable for programs of the
Secretary of the Interior.

(iv) Military Departments will trans-
mit a Notice of Intent to Relinquish
(see 43 CFR part 2372) to the BLM as
soon as it is known that there is no
DoD Component interest in reusing the
public domain lands. The BLM will
complete the suitability determination
screening process within 30 days of re-
ceipt of the Military Department’s No-
tice of Intent to Relinquish. If a DoD
Component is approved to reuse the
public domain lands, the BLM will be
notified and BLM will determine if the
current authority for military use of
these lands needs to be modified/
amended.

(v) If BLM determines the land is
suitable for return, they shall notify
the Military Department that the in-
tent of the Secretary of the Interior is
to accept the relinquishment of the
Military Department.

(vi) If BLM determines the land is
not suitable, the land should be dis-
posed of pursuant to base closure law.

(13) The Military Department should
make its surplus determination within
100 days of the issuance of the notice of
availability, and shall inform the LRA
of the determination. If requested by
the LRA, the Military Department
may postpone the surplus determina-
tion for a period of no more than six
months after the date of approval of
the closure of realignment.

(i) In unusual circumstances, exten-
sions beyond six months can be granted
by the Deputy Under Secretary of De-
fense (Industrial Affairs and Installa-
tions).

(ii) Extensions of the surplus deter-
mination should be limited to the por-
tions of the installation where there is
an outstanding interest, and every ef-
fort should be made to make decisions
on as much of the installation as pos-
sible, within the specified timeframes.

(14) Once the surplus determination
has been made, the Military Depart-
ment shall:

(i) Follow the procedures outlined in
paragraph (b) of this section, if applica-
ble.

(ii) Or, for installations approved for
closure or realignment after October
25, 1994, and installations approved for
closure or realignment prior to October
25, 1994, that have elected, prior to De-
cember 24, 1994, to come under the
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process outlined in the Base Closure
Community Redevelopment and Home-
less Assistance Act of 1994, follow the
procedures outlined in paragraph (c) of
this section.

(15) Following the surplus determina-
tion, but prior to the disposal of prop-
erty, the Military Department may, at
its discretion, withdraw the surplus de-
termination and evaluate a federal
agency’s late request for excess prop-
erty.

(i) Transfers under this paragraph
shall be limited to special cases, as de-
termined by the Secretary of the Mili-
tary Department.

(ii) Requests shall be made to the
Military Department, as specified
under paragraphs (a)(8) and (a)(9) of
this section, and the Military Depart-
ment shall notify the LRA of such late
request.

(iii) Comments received from the
LRA and the time and effort invested
by the LRA in the planning process
should be considered when the Military
Department is reviewing a late request.

(b) Homeless screening for properties
not covered by the Base Closure Com-
munity Redevelopment and Homeless
Assistance Act of 1994. (1) This section
outlines the procedure created for the
identification of real property to fulfill
the needs of the homeless by section
2905(b)(6) of Pub. L. 101–510, as amended
by Public Law 103–160 (referred to as
the Pryor Amendment). It applies to
BRAC 88, 91 and 93 bases if the LRA did
not elect to be subject to the alternate
homeless assistance screening proce-
dure contained in the Base Closure
Community Redevelopment and Home-
less Assistance Act of 1994.

(2) The Military Department shall
sponsor a workshop or seminar in the
communities which have closing or re-
aligning bases, unless such a workshop
or seminar has already been held.
These workshops or seminars will be
conducted prior to the FEDERAL REG-
ISTER publication by HUD of available
property to assist the homeless.

(i) Not later than the date upon
which the determination of surplus is
made, the Military Department shall
complete any determinations or sur-
veys necessary to determine whether
any building is available to assist the
homeless. The Military Department

shall then submit the list of properties
available to assist the homeless to
HUD.

(ii) HUD shall make a determination
of the suitability of each property to
assist the homeless in accordance with
the Stewart B. McKinney Homeless As-
sistance Act, 42 U.S.C. 11411, (the
McKinney Act). Within 60 days from
the date of receipt of the information
from the Department of Defense, HUD
shall publish a list of suitable prop-
erties that shall become available
when the base closes or realigns.

(iii) The listing of properties in the
FEDERAL REGISTER under this proce-
dure shall contain the following state-
ment. (The listing of 1988 base closure
properties that will be reported to HUD
shall refer to section 204(b)(6) of Public
Law 100–526 instead of section 2905(b)(6)
of Public Law 101–510):

The properties contained in this listing are
closing and realigning military installations.
This report is being accomplished pursuant
to section 2905(b)(6) of Public Law 101–510, as
amended by Public Law 103–160. In accord-
ance with section 2905(b)(6), this property is
subject to a one-time publication under the
McKinney Act after which property not pro-
vided to homeless assistance providers will
not be published again unless there is no ex-
pression of interest submitted by the local
redevelopment authority in the one-year pe-
riod following the end of the McKinney
screening process pursuant to this publica-
tion.

(3) Providers of assistance to the
homeless shall then have 60 days in
which to submit expressions of interest
to HHS in any of the listed properties.
If a provider indicates an interest in a
listed property, it shall have an addi-
tional 90 days after submission of its
written expression of interest to sub-
mit a formal application to HHS, a pe-
riod which HHS can extend. HHS shall
then have 25 days after receipt of a
completed application to review and
complete all actions on such applica-
tions.

(4) During this screening process
(from 60 to 175 days following the FED-
ERAL REGISTER publication, as appro-
priate), disposal agencies shall take no
final disposal action or allow reuse of
property that HUD has determined
suitable and that may become avail-
able for homeless assistance unless and
until:
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(i) No timely expressions of interest
from providers are received by HHS;

(ii) No timely applications from pro-
viders expressing interest are received
by HHS; or,

(iii) HHS rejects all applications re-
ceived for a specific property.

(5) The Military Department should
promptly inform the affected LRA, the
Governor of the State, local govern-
ments, and agencies which support
public benefit conveyances of the date
the surplus property will be available
for community reuse if:

(i) No provider expresses an interest
to HHS in a property with the allotted
60 days;

(ii) There are expressions of interest
by homeless assistance providers, but
no application is received by HHS from
such a provider within the subsequent
90-day application period (or within the
longer application period if HHS has
granted an extension); or

(iii) HHS rejects all applications for a
specific property at any time during
the 25 day HHS review period.

(6) The LRA shall have 1 year from
the date of notification under para-
graph (b)(5) of this section to submit a
written expression of interest to incor-
porate the remainder of the property
into a redevelopment plan.

(7) During the allotted 1-year period
for the LRA to submit a written ex-
pression of interest for the property,
surplus properties not already ap-
proved for homeless reuse shall not be
available for homeless assistance. The
surplus properties will also not be ad-
vertised by HUD as suitable during
these 1-year periods. The surplus prop-
erty may be available for interim
leases consistent with paragraph (g) of
this section.

(8) If the LRA does not express in
writing its interest in a specific prop-
erty during the allotted 1-year period
or it notifies the Military Department
it is not interested in the property, the
disposal agency shall again notify HUD
of the date of availability of the prop-
erty for homeless assistance. HUD may
then list the property in the FEDERAL
REGISTER as suitable and available
after the base closes following the pro-
cedures of the McKinney Act.

(c) Reserved. Additional regulations
will be promulgated in a publication of

the Departments of Defense and Hous-
ing and Urban Development to address
state and local screening and approval
of redevelopment plans for installa-
tions covered by the Base Closure Com-
munity Redevelopment and Homeless
Assistance Act of 1994 (Pub. L. 103–421).

(d) Local Redevelopment Authority and
the Redevelopment Plan. (1) The LRA
should have broad-based membership,
including, but not limited to, rep-
resentatives from those jurisdictions
with zoning authority over the prop-
erty. Generally, there will be one rec-
ognized LRA per installation.

(2) The LRA should focus primarily
on developing a comprehensive redevel-
opment plan based upon local needs.
The plan should recommend land uses
based upon an exploration of feasible
reuse alternatives. If applicable, the
plan should consider notices of interest
received under the provisions of the
Base Closure Community Redevelop-
ment and Homeless Assistance Act of
1994 (Pub. L. 103–421). This section shall
not be construed to require a plan that
is enforceable under state and local
land use laws, nor is it intended to cre-
ate any exemption from such laws.

(3) The Military Department will de-
velop a disposal plan and complete the
appropriate environmental documenta-
tion no later than 12 months from re-
ceipt of the redevelopment plan. The
local redevelopment plan will generally
be used as the basis for the proposed
action in conducting environmental
analyses required by under the Na-
tional Environmental Policy Act of
1969 (NEPA), (42 U.S.C. 4332 et seq.). The
disposal plan will specifically address
the methods for disposal of property at
the installation, including conveyances
for homeless assistance, public benefit
transfers, public sales, Economic De-
velopment Conveyances and other dis-
posal methods.

(i) In the event there is no LRA rec-
ognized by DoD and/or if a redevelop-
ment plan is not received from the
LRA within 15 months from the deter-
mination of surplus under paragraph
(a)(13) of this section, (unless an exten-
sion of time has been granted by the
Deputy Under Secretary of Defense (In-
dustrial Affairs and Installations)), the
applicable Military Department shall
proceed with the disposal of property
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under applicable property disposal and
environmental laws and regulations.

(ii) [Reserved]
(e) Economic development convey-

ances. (1) Section 2903 of Public Law
103–160 gives the Secretary of Defense
the authority to transfer property to
local redevelopment authorities for
consideration in cash or in kind, with
or without initial payment, or with
only partial payment at time of trans-
fer, at or below the estimated present
fair market value of the property. This
authority creates an additional tool for
local communities to help spur eco-
nomic opportunity through a new real
property conveyance method specifi-
cally designed for economic develop-
ment, referred to as the ‘‘Economic De-
velopment Conveyance’’ (EDC).

(2) The EDC can only be used when
other surplus federal property disposal
authorities for the intended land use
cannot be used to accomplish the nec-
essary economic redevelopment.

(3) An LRA is the only entity able to
receive property under an EDC.

(4) A properly completed application
will be the basis for a decision on
whether an LRA will be eligible for an
EDC. An application should be submit-
ted by the LRA after a Redevelopment
Plan is adopted by the LRA. The Sec-
retary of the Military Departments
shall establish a reasonable time pe-
riod for submission of the EDC applica-
tion after consultation with the LRA.
The Military Departments will review
the applications and make a decision
whether to make an EDC based on the
criteria specified in paragraph (e)(7) of
this section. The terms and conditions
of the EDC will be negotiated between
the Military Departments and the
LRA. Bases in rural areas shall be con-
veyed with no consideration if they
meet the standards in paragraph (f)(5)
of this section.

(5) The application should explain
why an EDC is necessary for economic
redevelopment and job creation. In ad-
dition to the elements in paragraph
(e)(5) of this section, after Military De-
partment review of the application, ad-
ditional information may be requested
to allow for a better evaluation of the
application. The application should
also contain the following elements:

(i) A copy of the adopted redevelop-
ment plan.

(ii) A project narrative including the
following:

(A) A general description of property
requested.

(B) A description of the intended
uses.

(C) A description of the economic im-
pact of closure or realignment on the
local communities.

(D) A description of the financial
condition of the community and the
prospects for redevelopment of the
property.

(E) A statement of how the EDC is
consistent with the overall Redevelop-
ment Plan.

(iii) A description of how the EDC
will contribute to short- and long-term
job creation and economic redevelop-
ment of the base and community, in-
cluding projected number, and type of
new jobs it will assist in creating.

(iv) A business/operational plan for
the EDC parcel, including such ele-
ments as:

(A) A development timetable, phas-
ing schedule and cash flow analysis.

(B) A market and financial feasibil-
ity analysis describing the economic
viability of the project, including an
estimate of net proceeds over a fifteen-
year period, the proposed consideration
or payment to the Department of De-
fense, and the estimated present fair
market value of the property.

(C) A cost estimate and justification
for infrastructure and other invest-
ments needed for the development of
the EDC parcel.

(D) Local investment and proposed fi-
nancing strategies for the develop-
ment.

(v) A statement describing why other
authorities—such as public or nego-
tiated sale and public benefit transfers
for education, parks, public health,
aviation, historic monuments, prisons,
and wildlife conservation—cannot be
used to accomplish the economic devel-
opment and job creation goals.

(vi) If a transfer is requested for less
than the estimated present fair market
value (‘‘FMV’’), with or without initial
payment at the time of transfer, then a
statement should be provided justify-
ing the discount. The statement should
include the amount and form of the
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proposed consideration, a payment
schedule, the general terms and condi-
tions for the conveyance, and projected
date of conveyance.

(vii) A statement of the LRA’s legal
authority to acquire and dispose of the
property.

(6) Upon receipt of an application for
an EDC, the Secretary of the Military
Department will determine whether an
EDC is needed to spur economic devel-
opment and job creation and examine
whether the terms and conditions pro-
posed are fair and reasonable. The Mili-
tary Department may also consider in-
formation independent of the applica-
tion, such as views of other federal
agencies, appraisals, caretaker costs
and other relevant material. The Mili-
tary Department may propose and ne-
gotiate any alternative terms or condi-
tions that it considers necessary.

(7) The following factors will be con-
sidered, as appropriate, in evaluating
the application and the terms and con-
ditions of the proposed transfer, includ-
ing price, time of payment and other
relevant methods of compensation to
the federal government.

(i) Adverse economic impact of clo-
sure or realignment on the region and
potential for economic recovery after
an EDC.

(ii) Extent of short- and long-term
job generation.

(iii) Consistency with overall Rede-
velopment Plan.

(iv) Financial feasibility of the devel-
opment, including market analysis and
need and extent of proposed infrastruc-
ture and other investments.

(v) Extent of state and local invest-
ment, level of risk incurred, and the
LRA’s ability to implement the plan.

(vi) Current local and regional real
estate market conditions.

(vii) Incorporation of other federal
agency interests and concerns, and ap-
plicability of, and conflicts with, other
federal surplus property disposal au-
thorities.

(viii) Relationship to the overall
Military Department disposal plan for
the installation.

(ix) Economic benefit to the federal
government, including protection and
maintenance cost savings and antici-
pated consideration from the transfer.

(x) Compliance with applicable fed-
eral, state, and local laws and regula-
tions.

(8) Before making an EDC, the Mili-
tary Department must prepare an esti-
mate of the present fair market value
of the property, which may be ex-
pressed as a range of values. The Mili-
tary Department shall consult with the
LRA on valuation assumptions, guide-
lines and on instructions given to the
person(s) making the estimation of
value. The Military Department is
fully responsible for completion of the
valuation. The Military Department, in
preparing the estimate of present fair
market value shall include, to the ex-
tent practicable, the uses identified in
the local redevelopment plan.

(f) Consideration for economic develop-
ment conveyances. (1) For conveyances
made pursuant to § 175.7(e), Economic
development conveyances, the Secretary
of the Military Department will review
the application for an EDC and nego-
tiate the terms and conditions of each
transaction with the LRA. The Mili-
tary Departments will have the discre-
tion and flexibility to enter into agree-
ments that specify the form, amount,
and payment schedule. The consider-
ation may be at or below the estimated
present fair market value, with or
without initial payment, in cash or in-
kind and paid over time.

(2) An EDC must be one of the two
following types of agreements:

(i) Consideration within the esti-
mated range of present fair market
value, as determined by the Secretary
of the Military Department.

(ii) Consideration below the esti-
mated range of present fair market
value, when proper justification is pro-
vided and when the Secretary of the
Military Department determines that a
discount is necessary for economic re-
development and job creation.

(3) If the consideration under an EDC
is within the range of value listed in
paragraph (f)(2)(i) of this section, the
amount paid in the future should take
into account the time value of money
and include repayment of interest. Any
transaction that waives or delays in-
terest payments will be considered as a
transaction below the present fair mar-
ket value under paragraph (f)(2)(ii) of
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this section, and as such must be justi-
fied as necessary for economic develop-
ment and job creation.

(4) Additional provisions may be in-
corporated in the conveyance docu-
ments to protect the Department’s in-
terest in obtaining the agreed upon
compensation, including such items as
predetermined release prices, or other
appropriate clauses designed to ensure
payment and protect against fraudu-
lent transactions.

(5) In a rural area, as defined by this
rule, any EDC approved by the Sec-
retary of the Military Department
shall be made without consideration if
the base closure will have a substantial
adverse impact on the economy of the
communities in the vicinity of the in-
stallation and on the prospect for their
economic recovery.

(6) In those instances in which an
EDC is made for consideration below
the range of the estimated present fair
market value of the property—or if the
estimated present fair market value is
expressed as a range of values, below
the lowest value in that range—the
Military Department shall prepare a
written explanation of why the esti-
mated present fair market value was
not obtained. Additionally, the Mili-
tary Departments must prepare a writ-
ten statement explaining why other
federal property transfer authorities
could not be used to generate economic
redevelopment and job creation.

(g) Leasing of real property. (1) Leas-
ing of real property prior to the final
disposition of closing and realigning
bases may facilitate state and local
economic adjustment efforts and en-
courage economic redevelopment.

(2) In addition to leasing property at
fair market value, to assist local rede-
velopment efforts the Secretaries of
the Military Departments may also
lease real and personal property lo-
cated at a military installation to be
closed or realigned under a base closure
law, pending final disposition, for less
than fair market value if the Secretary
concerned determines that:

(i) A public interest will be served as
a result of the lease; and

(ii) The fair market value of the lease
is unobtainable, or not compatible with
such public benefit.

(3) Pending final disposition of an in-
stallation, the Military Departments
may grant interim leases which are
short-term leases that make no com-
mitment for future use or ultimate dis-
posal. When granting an interim lease,
the Military Department will generally
lease to the LRA but can lease prop-
erty directly to other entities. If the
interim lease is entered into prior to
completion of the final disposal deci-
sions under the National Environ-
mental Policy Act (NEPA) process, the
term may be for up to five years, in-
cluding options to renew, and may con-
tain restrictions on use. Leasing should
not delay the final disposal of the prop-
erty. After completion of the final dis-
posal decisions, the term of the lease
may be longer than five years.

(4) If the property is leased for less
than fair market value to the LRA and
the interim lease permits the property
to be subleased, the interim lease shall
provide that rents from the subleases
will be applied by the lessee to the pro-
tection, maintenance, repair, improve-
ment and costs related to the property
at the installation consistent with 10
U.S.C. 2667.

(h) Personal property. (1) This section
outlines procedures to allow transfer of
personal property to the LRA for the
effective implementation of a commu-
nity reuse plan.

(2) Each Military Department and
DoD Component, as appropriate, will
take an inventory of the personal prop-
erty, including its condition, within 6
months after the date of approval of
closure or realignment. This inventory
will be limited to the personal property
located on the real property to be dis-
posed of by the Military Department or
DoD Component. The inventory will be
taken in consultation with LRA offi-
cials. If there is no LRA, the Military
Department will offer to provide a con-
sultation for the local government in
whose jurisdiction the installation is
wholly located or for a local govern-
ment agency or a state government
agency designated for that purpose by
the chief executive officer of the state.
Based on these consultations, the base
commander will determine the items
or category of items that have the po-
tential to enhance the reuse of the real
property.
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(3) Except for property subject to the
exemptions in paragraph (h)(5) of this
section, personal property with poten-
tial to enhance the reuse of the real es-
tate shall remain at a base being closed
or realigned until disposition is other-
wise determined by the Military De-
partment. This determination will be
made no earlier than 90 days after the
Military Department receives an
adopted redevelopment plan or when
notified by the LRA that there will be
no redevelopment plan.

(4) National Guard property demon-
strably identified as being purchased
with state funds is not available for
reuse planning or subject to transfer
for redevelopment purposes, unless so
identified by the state property officer.
National Guard property purchased
with federal funds is subject to inven-
tory and may be made available for re-
development planning purposes.

(5) Personal property may be re-
moved upon approval of the base com-
mander or higher authority, within and
as prescribed by the Military Depart-
ment, after the inventory required in
paragraph (h)(2) of this section has
been sent to the redevelopment author-
ity, when:

(i) The property, other than ordinary
fixtures, is required for the operation
of a transferring unit, function, compo-
nent, weapon, or weapons system;

(ii) The property is required for the
operation of a unit, function, compo-
nent, weapon, or weapon system at an-
other installation within the Military
Department, subject to the following
conditions:

(A) Ordinary fixtures, including but
not limited to such items as black-
boards, sprinklers, lighting fixtures,
and electrical and plumbing systems,
shall not be removed under paragraph
(h)(5)(ii) of this section; and,

(B) Other personal property may be
removed under paragraph (h)(5)(ii) of
this section only after the Military De-
partment has consulted with the LRA
and, with respect to disputed items,
upon the approval of an Assistant Sec-
retary of the Military Department.

(iii) The property is uniquely mili-
tary in character and is likely to have
no civilian use (other than use for its
material content or as a source of com-
monly used components). This property

consists of classified items; nuclear, bi-
ological, chemical items; weapons and
munitions; museum property or items
of significant historic value that are
maintained or displayed on loan; and
similar military items;

(iv) The property is not required for
the reutilization or redevelopment of
the installation (as jointly determined
by the Military Department concerned
and the redevelopment authority);

(v) The property is stored at the in-
stallation for distribution (including
spare parts or stock items). This prop-
erty includes materials or parts used in
a manufacturing or repair function but
does not include maintenance spares
for equipment to be left in place;

(vi) The property meets known re-
quirements of an authorized program
of another federal department or agen-
cy that would have to purchase similar
items, and the property is the subject
of a written request received from the
head of the other Department or Agen-
cy. If the authority to acquire personal
property has been delegated, a copy of
the delegation must accompany the re-
quest. In this context, purchase means
the federal department or agency in-
tends to obligate funds in the current
quarter or next six fiscal quarters. The
federal department or agency must pay
packing, crating, handling, and trans-
portation charges associated with such
transfers of personal property;

(vii) The property belongs to non-
appropriated fund instrumentalities
(NAFI) and other non-Defense Depart-
ment activities. Such property may be
removed at the Military Departments’
discretion because it does not belong to
the Defense Department and, therefore,
it may not be transferred to the rede-
velopment authority under this sec-
tion. For NAFI property, separate ar-
rangements for communities to pur-
chase such property are possible and
may be negotiated with the Military
Department concerned; and,

(viii) The property is needed else-
where in the national security interest
of the United States as determined by
the Secretary of the Military Depart-
ment concerned. This authority may
not be redelegated below the level of an
Assistant Secretary. In exercising this
authority, the Secretary may transfer
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3 Copies may be obtained from the Defense
Logistics Agency, Attn: DLA–XPD, Alexan-
dria, VA 22304–6100.

the property to any entity of the De-
partment of Defense or other federal
agency.

(6) In addition to the exemptions in
paragraph (h)(5) of this section, the
Military Department or DoD Compo-
nent is authorized to substitute an
item similar to one requested by the
redevelopment authority.

(7) Personal property not subject to
the exemptions in paragraph (h)(5) of
this section may be conveyed to the re-
development authority as part of an
economic development conveyance for
the real property if the Military De-
partment makes a finding that the per-
sonal property is necessary for the ef-
fective implementation of the redevel-
opment plan.

(8) Personal property may also be
conveyed separately to the LRA under
an economic development conveyance
for personal property. This type of eco-
nomic development conveyance can be
made if the Military Department deter-
mines that the transfer is necessary for
the effective implementation of a rede-
velopment plan with respect to the in-
stallation. Such determination shall be
based on the LRA’s timely application
for the property, which should be sub-
mitted to the Military Department
upon completion of the redevelopment
plan. The application must include the
LRA’s agreement to accept the per-
sonal property after a reasonable pe-
riod. The transfer will be subject to
reasonable limitations and conditions
on use.

(i) The Military Department will re-
strict the LRA’s ability to acquire per-
sonal property at less than fair market
value solely for the purpose of releas-
ing or reselling it, unless the LRA will
lease or sell the personal property to
entities which will place it into pro-
ductive use in accordance with the re-
development plan. The LRA must re-
tain personal property conveyed under
an EDC for less than fair market value
for at least one year if it is valued at
less than $5,000, or at least two years if
valued at more than $5,000. Any pro-
ceeds from such leases or sales must be
used to pay for protection, mainte-
nance, repair or redevelopment of the
installation. The LRA will be required
to certify its compliance with the pro-
visions of this section at the end of

each fiscal year for no more than two
years after transfer. The certification
may be subject to random audits by
the Government.

(9) Personal property that is not
needed by the Military Department or
a federal agency or conveyed to a rede-
velopment authority (or a state or
local jurisdiction in lieu of a local re-
development authority) will be trans-
ferred to the Defense Reutilization and
Marketing Office for processing in ac-
cordance with 41 CFR parts 101–43
through 101–45, ‘‘Federal Property
Management Regulations,’’ and DoD
4160.21–M.3

(10) Useful personal property deter-
mined to be surplus to the needs of the
federal government by the Defense Re-
utilization and Marketing Office and
not qualifying for transfer to the rede-
velopment authority under an eco-
nomic conveyance may be donated to
the community or redevelopment au-
thority through the appropriate State
Agency for Surplus Property (SASP).
Personal property donated under this
procedure must meet the usage and
control requirements of the applicable
SASP. Property subsequently not need-
ed by the community or redevelopment
authority shall be disposed of as re-
quired by its SASP.

(i) Maintenace, utilities, and services.
(1) Facilities and equipment located on
bases being closed are often important
to the eventual reuse of the base. This
section provides maintenance proce-
dures to preserve and protect those fa-
cilities and items of equipment needed
for reuse in an economical manner that
facilitates based redevelopment.

(2) In order to ensure quick reuse, the
Military Department, in consultation
with the LRA, will establish initial lev-
els of maintenance and repair needed
to aid redevelopment and to protect
the property for the time periods set
forth below. Where agreement between
the Military Department and the LRA
cannot be reached, the Secretary of the
Military Department will determine
the required levels of maintenance and
repair and its duration. In no case will
these initial levels of maintenance:
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(i) Exceed the standard of mainte-
nance and repair in effect on the date
of closure or realignment approval;

(ii) Be less than maintenance and re-
pair required to be consistent with fed-
eral government standards for excess
and surplus properties (i.e., 41 CFR 101–
47.402 and 41 CFR 101–47.4913); or,

(iii) Require any property improve-
ments, including construction, alter-
ation, or demolition, except when the
demolition is required for health, safe-
ty, or environmental purposes, or is
economically justified in lieu of con-
tinued maintenance expenditures.

(3) The initial levels of maintenance
and repair shall be tailored to the rede-
velopment plan, and shall include the
following provisions:

(i) The facilities and equipment that
are likely to be utilized in the near
term will be maintained at levels that
shall prevent undue deterioration and
allow transfer to the LRA.

(ii) The scheduled closure or realign-
ment date of the installation will not
be delayed.

(4) The Military Department will not
reduce the agreed upon initial mainte-
nance and repair levels unless it estab-
lishes a new arrangement (e.g., termi-
nation of caretaking upon leasing of
property) in consultation with the
LRA.

(5) The Military Department will de-
termine the length of time it will
maintain the initial levels of mainte-
nance and repair for each closing or re-
aligning base. This determination will
be based on factors such as the closure/
realignment date and the timing of the
completion of the National Environ-
mental Policy Act (NEPA) documenta-
tion on the proposed disposal (such as a
finding of no significant impact and
disposal decision following an environ-
mental assessment or the record of de-
cision following an environmental im-
pact statement).

(i) For a base that has not closed
prior to the publication of this rule,
and where the Military Department
has completed the NEPA analysis on
the proposed disposal before the oper-
ational closure of that base, the time
period for the initial levels of mainte-
nance and repair normally will extend
no longer than one year after oper-
ational closure of the base.

(ii) For a base that has not closed
prior to the publication of this rule,
and where the base’s operational clo-
sure precedes the completion of the
NEPA analysis on the proposed dis-
posal, the time period for the initial
levels of maintenance and repair will
normally extend no longer than one
year after operational closure or 180
days after the Secretary of the Mili-
tary Department approves the NEPA
analysis.

(iii) For a based that closed prior to
the publication of this rule, the time
period for the existing levels of mainte-
nance will normally extend no longer
than one year from the date of the pub-
lication of this rule or six years after
the date of approval of the closure or
realignment (whichever comes first).

(6) The Military Department may ex-
tend the time period for the initial lev-
els of maintenance and repair for prop-
erty still under its control for an addi-
tional period, if the Secretary of the
Military Department determines that
the Local Redevelopment Authority is
actively implementing its redevelop-
ment plan, and such levels of mainte-
nance are justified.

(7) Once the time period for the ini-
tial or extended levels of maintenance
and repair elapses, the Military De-
partment will reduce the levels of
maintenance and repair to levels con-
sistent with federal government stand-
ards for excess and surplus properties
(i.e., 41 CFR 101–47.402 and 41 CFR 101–
47.4913).

(j) [Reserved]
(k) Leaseback of real property at base

closure and realignment sites. (1) Section
2905(b)(4)(c) of Public Law 101–510, 10
U.S.C. 2687 note (BRAC 1990), as added
by section 2837 of Public Law 104–106,
gives the Secretary of Defense the au-
thority to transfer real property that
is still needed by a Federal Department
or Agency to an LRA provided the LRA
agrees to lease the property back to
the Federal Department or Agency in
accordance with all statutory and reg-
ulatory guidance. The purpose of this
authority, hereinafter referred to as a
‘‘leaseback,’’ is to enable the LRA to
obtain ownership of the property pur-
suant to the BRAC process while still
ensuring that the Federal need for use
of the property is accommodated.
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(2) Subject to BRAC 1990 and this
part, the decision whether to transfer
property pursuant to a leaseback rests
with the relevant military department.
However, a military department may
only transfer property via a leaseback
if the Federal entity that needs the
property agrees to the leaseback ar-
rangement.

(3) If for any reason property cannot
be transferred pursuant to a leaseback
(e.g., the relevant Federal Agency pre-
fers ownership, the LRA and the Fed-
eral entity cannot agree on terms of
the lease, or the military department
determines that a leaseback would not
be in the Federal interest), such prop-
erty shall remain in Federal ownership
unless and until the relevant land-
holding entity determines that it is
surplus pursuant to the Federal Prop-
erty Management Regulations.

(4) If a building or structure is pro-
posed for transfer under this authority,
that which is leased back to the Fed-
eral Department or Agency may be all
or a portion of that building or struc-
ture.

(5) The leaseback authority may be
used at all installations approved for
closure or realignment under BRAC
1990.

(6) Transfers under this authority
must be to an LRA.

(7) Transfers under this authority
may be by lease in furtherance of con-
veyance or deed. A lease in furtherance
of conveyance is appropriate only in
those circumstances where deed trans-
fer cannot be accomplished because the
requirements of the Comprehensive En-
vironmental Response, Compensation,
and Liability Act (CERCLA) (42 U.S.C.
9601, et seq.) for such transfer have not
been met. The lease in furtherance of
conveyance or accompanying contract
shall include a provision stating that
the LRA agrees to take title to the
property when requirements for the
transfer have been satisfied.

(8) The leaseback authority can be
used to transfer property that is need-
ed either by existing Federal tenants
or by Federal Departments or Agencies
desiring to locate onto the property
after operational closure. The Military
Department that is closing or realign-
ing the installation may not transfer

property to an LRA under this author-
ity and lease it back unless:

(i) The Military Department is acting
in an Executive Agent capacity on be-
half of a Defense Agency that certifies
that a leaseback is in the interest of
that Defense Agency; or,

(ii) The Secretary of the Military De-
partment certifies that a leaseback is
in the best interest of the Military De-
partment and that use of the property
by the Military Department is consist-
ent with the obligation to close or re-
align the installation in accordance
with the recommendations of the De-
fense Base Closure and Realignment
Commission.

(9) Property eligible for a leaseback
is not surplus because it is still needed
by a Federal entity. However, notwith-
standing that the property is not sur-
plus and that the LRA would not other-
wise have to include such property in
its redevelopment plan, the LRA
should include the proposed leaseback
of property in its redevelopment plan,
taking into account the planned Fed-
eral use of such property.

(10) The terms of the LRA’s lease to
the Federal entity should afford the
Federal Department or Agency rights
as close to those associated with own-
ership of the property as is practicable.
The requirements of the General Serv-
ices Acquisition Regulation (GSAR) (48
CFR Part 570) are not applicable to the
lease, but provisions in the GSAR may
be used to the extent they are consist-
ent with this part. The terms of the
lease are negotiable subject to the fol-
lowing:

(i) The lease shall be for a term of no
more than 50 years, but may provide
for options for renewal or extension of
the term at the request of the Federal
Department or Agency concerned. The
lease term should be based on the needs
of the Federal entity.

(ii) The lease, or any renewals or ex-
tensions thereof, shall not require rent-
al payments.

(iii) The lease shall not require the
Federal Government to pay the LRA or
other local government entity for mu-
nicipal services including fire and po-
lice protection.

(iv) The Federal Department or
Agency concerned may be responsible
for services such as janitorial, grounds
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keeping, utilities, capital maintenance,
and other services normally provided
by a landlord. Acquisition of such serv-
ices by the Federal Department or
Agency is to be accomplished through
the use of Federal Acquisition Regula-
tion procedures or otherwise in accord-
ance with applicable statutory and reg-
ulatory requirements.

(v) The lease shall include a provision
prohibiting the LRA from transferring
fee title to another entity during the
term of the lease, other than one of the
political jurisdictions that comprise
the LRA, without the written consent
of the Federal Department or Agency
occupying the leaseback property.

(vi) The lease shall include a provi-
sion specifying that if the Federal De-
partment or Agency concerned no
longer needs the property before the
expiration of the term of the lease, the
remainder of the lease term may be
satisfied by the same or another Fed-
eral Department or Agency that needs
property for a similar use.

(A) Prior to exercising this option,
the Federal tenant shall consult with
the LRA concerned or other property
owner if the property has been con-
veyed by the LRA to another entity in
accordance with § 175.7(k)(10)(v) of this
part.

(B) If the Federal tenant decides to
exercise this option after consulting
with the LRA or other property owner,
it shall notify the appropriate General
Services Administration regional office
that the property is available for use
by a Federal Department or Agency.
The General Services Administration
regional office shall have 60 days from
the date of notification in which to
identify a Federal Department or
Agency to serve out the term of the
lease and to notify the LRA or other
property owner of the new tenant. If
the regional office does not notify the
LRA or other property owner of a new
tenant within 60 days from the date of
notification, the property is available
for use by the LRA or other property
owner.

(C) If the Federal tenant decides not
to exercise this option after consulting
with the LRA or other property owner,
the property is available for use by the
LRA or other property owner.

(vii) The terms of the lease shall pro-
vide that the Federal Department or
Agency may repair and improve the
property at its expense after consulta-
tion with the LRA.

(11) Conveyance to an LRA under this
authority shall be in one of the follow-
ing ways:

(i) Lease back property that will be
conveyed under an Economic Develop-
ment Conveyance (EDC) shall be con-
veyed as part of the EDC in accordance
with the existing EDC procedures and
§ 175.7(k)(11)(ii)(B)(4). The LRA shall
submit the following in addition to the
application requirements outlined in
§ 175.7(e)(5):

(A) A description of the parcel or par-
cels the LRA proposes to have trans-
ferred to it and then to lease back to a
Federal Department or Agency;

(B) A written statement signed by an
authorized representative of the Fed-
eral entity that it agrees to accept a
leaseback of the property; and,

(C) A statement explaining why a
leaseback is necessary for the long-
term economic redevelopment of the
installation property.

(ii) Leaseback property not associ-
ated with property to be conveyed
under an EDC shall be conveyed in ac-
cordance with the following proce-
dures:

(A) As soon as possible after the
LRA’s submission of its redevelopment
plan to the DoD and HUD, the LRA
shall submit a request for a leaseback
to the Military department. The Mili-
tary Department may impose addi-
tional requirements as necessary, but
at a minimum, the request shall con-
tain the following:

(1) A description of the parcel or par-
cels the LRA proposes to have trans-
ferred to it and then to lease back to a
Federal Department or Agency;

(2) A written statement signed by an
authorized representative of the Fed-
eral entity that it agrees to accept a
leaseback of the property; and,

(3) A statement explaining why a
leaseback is necessary for the long-
term economic redevelopment of the
installation property.

(B) The transfer may be for consider-
ation at or below the estimated present
fair market value. In those instances in
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which the property is conveyed for con-
sideration below the estimated present
fair market value, the Military Depart-
ment shall prepare a written expla-
nation of why the estimated present
fair market value was not obtained.

(1) In a rural area, the transfer shall
comply with § 175.7(f)(5).

(2) Payment may be in cash or in-
kind.

(3) The Military Department shall de-
termine the estimated present fair
market value of the property before
transfer under this authority.

(4) The exact amount of consider-
ation, or the formula to be used to de-
termine that consideration, as well as
the schedule for payment of consider-
ation must be agreed upon in writing
before transfer under this authority.

[60 FR 37341, July 20, 1995. Redesignated and
amended at 61 FR 54097, 54098, Oct. 17, 1996; 62
FR 66525, Dec. 19, 1997]

PART 176—REVITALIZING BASE
CLOSURE COMMUNITIES AND
COMMUNITY ASSISTANCE—
COMMUNITY REDEVELOPMENT
AND HOMELESS ASSISTANCE
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AUTHORITY: 10 U.S.C. 2687 note.

SOURCE: 62 FR 35346, July 1, 1997, unless
otherwise noted.

§ 176.1 Purpose.
This part implements the Base Clo-

sure Community Redevelopment and
Homeless Assistance Act, as amended
(10 U.S.C. 2687 note), which instituted a
new community-based process for ad-
dressing the needs of the homeless at
base closure and realignment sites. In
this process, Local Redevelopment Au-
thorities (LRAs) identify interest from
homeless providers in installation
property and develop a redevelopment
plan for the installation that balances

the economic redevelopment and other
development needs of the communities
in the vicinity of the installation with
the needs of the homeless in those com-
munities. The Department of Housing
and Urban Development (HUD) reviews
the LRA’s plan to see that an appro-
priate balance is achieved. This part
also implements the process for identi-
fying interest from State and local en-
tities for property under a public bene-
fit transfer. The LRA is responsible for
concurrently identifying interest from
homeless providers and State and local
entities interested in property under a
public benefit transfer.

§ 176.5 Definitions.

As used in this part:
CERCLA. Comprehensive Environ-

mental Response, Compensation, and
Liability Act (42 U.S.C. 9601 et seq.).

Communities in the vicinity of the in-
stallation. The communities that con-
stitute the political jurisdictions
(other than the State in which the in-
stallation is located) that comprise the
LRA for the installation. If no LRA is
formed at the local level, and the State
is serving in that capacity, the commu-
nities in the vicinity of the installation
are deemed to be those political juris-
diction(s) (other than the State) in
which the installation is located.

Continuum of care system.
(1) A comprehensive homeless assist-

ance system that includes:
(i) A system of outreach and assess-

ment for determining the needs and
condition of an individual or family
who is homeless, or whether assistance
is necessary to prevent an individual or
family from becoming homeless;

(ii) Emergency shelters with appro-
priate supportive services to help en-
sure that homeless individuals and
families receive adequate emergency
shelter and referral to necessary serv-
ice providers or housing finders;

(iii) Transitional housing with appro-
priate supportive services to help those
homeless individuals and families who
are not prepared to make the transi-
tion to independent living;

(iv) Housing with or without support-
ive services that has no established
limitation on the amount of time of
residence to help meet long-term needs
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